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A-I 


9 Nadler - direct 
bevore, Arent Nadler? 

s. 
3 A No. 

2 4 Q "ww, what informavion did this informant cive 
5) you? . 

i 6 A The information that he furnished me was to the 
1 effect that Anthony Ferrante and others were operating a 
8 drop at a buildinre, “etronolitan and Flushing Avenue in 
. * 

9 Brooklyn, New York. te 
10 Q Now, could you please explain for the record 
ll what a drop is? | 
12 f A drop is an area where stolen merchandise 

‘ 13 is usually store l. 

z 14 Q After you reccived this information what, if 
15 anythine, did vou 40? 
16 fh We conducted an investination -- 
17 YR. WEISSWASSER: T object to “we" if your 
18 Honor vpleasc. 

‘ - MR. SCOTTI: If the witness will be rermitted 
20 “9 answer the question and then the Governnent would 
. 21 determine who the “we" were. 

22 THE COURT: Alonr those lines, I will permit 
os it. The obfection is overruled. 


A Mysclf and other arents conducted an investira- 


tion at this site. 


What kind-of investiration? 


We located the area inwhich the informant advise 
us about. 
areca was that? 
was at 1956 Pinahien Avenuc. 


or 


vou say “we,” -vourself and other arents, 
can you Q: y some of those cther ascents? 
Sreci2l Acent Serard “!. Collin SEneelal Agents 
Armstrone, “dwards, Rollinr. | 
Q. Would 1% he fair to say ¢ the agents would 
varv from time to time? 
A 
Would you explain this investigation wnich vou 
conducted? 
A rf riurted a spoteheck at this warchouse and 
from time to time * oted some activity 
o 411 rirht. 
“ow, I tare 1% when vou sav “spot check” you 
mean snot surveillance? 
A Yes. 
What activity ald you nete there? 
A Also, tn the Yattcr nart of O:tober I surveille 
a car from the Elks Sar on FPlushins Avenue in Brooklyn. 


“WR. CVSEROFP: Your Yonor, IT respectfully object 
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Nadler - direct 

Dumpster, what happened? 

a We surveilled -- Agent Collins and myself 
surveilled the truck back to 195€ Piushing - venue. 

Q Bid the truck -- 

A And discontinued the surveillance. 

Q What did the truck do when it got to the 
vicinity of the premises? 

A It went into the warehouse in 1956. 

Q What if anything did you do after that? 

A Agent Collins and myself went back to the Dempsey 
Dumpster to determine what was placed into the trash receptacite. 
Q Approximately how long was it fron. che time 
that you broke off jour surveillance at 1956 Flushing AVenue 
axter the green step van ha? returned, to the time you arrived 

back at the dumpster? 
A Between five and 10 minutes. 
Q And what if anything happened when you arrived 


back at the dumpster? 


A We looked at the material and found out that 


labels had been cut out of the cartons; however, we did find 
some labels. One in particular was Tioga Industries. 

Q Did you conduct any investigation concerning 
the label you found, Tioga Industries? 


A Yes. I telephonically contacted the New York 


Nadler - direct * 


office, in particular, my squad, to determine whether or no 
there had been any theft with regards to any Tioga Industry 
material. 
I was informed that on October 22, 1972, a tru 
containing Tioga material had been hijacked in Brooklyn. —- 
Q Did you conduct any investigation to determine 


whether or not the cartons you found in the dumpster on 


November 10th were in fact part of the shipment cf Tioga 


materials that were stolen? 
A From wy understanding, yes, it was. 

MR. WEISSWASSER: I object to his understanding 

MRS. ROSNER: Objection. 

THE WITNESS: Yes. 

THE COURT: What's the objection? 

MR. WEISSWASSER: Obviousiy he's modifying his 
language. , I don't know what that means, to his under~- 
standing. if he conducted an investigation, either 
found out certain things or ha didn't find them out. 

THE COURT: If he had said “certainty,” you 
would have objected, because he should be uncertain. 
But under the circumstances, the objection is over- 
ruled. 

MRS. ROSNER? Your Honor, I object unless he‘'r 


testifying from personal knowledges, your Honor, becau 


AS 


Nadler 
APTERNOON SESSION 


ROBERT Cc. NADLER : havine, 


resumed the stand and testified further as follows: 


been previously duly sworn by the Clerk of the Court, | 


THE COURT: I will take the attorneys at side 
bar at this time. 

(Side dar discussion out of the hearing 
of the courtroom spectators as follows:) 

THE COURT: I understand that the recoras 
the Court requested are not here. 

MR. SCOTTI: That is correct. 

THE COUPT: Will you explain it? 

WR. SCOTTI: On poing back to the office 
discussing it further with Arent Nadler and his 
his office in New York, I was apprised that the 
informant file would not be ali.’ od to leave the PBI 
premises nor would copies of the file be allowed to 
leave the premises for the purpose of Mr. Nadler 
testifying. 

Of course, this would not include a Court 
Order for the production of the records for an in 
camera inspection. It was not my understanding that 
that is what your Honor intended ‘and on my authority 


I told them not to ret them and I will take full 
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responsibility for that. 

THE COURT: ts there anv reason for that? 

"2. SCOTTI: “he reason is strictly a security 
reason. They don't allow informant recorcs out. 
That's number onc. 

Number to, “~r. “ladler does. have ccrtain 
dates rerardine 413 contact with the informant. HEow- 
ever, at this noint I would object to any further 
snpecificit, by “r. Evseroff or any other counsel 
should thev choose such a lire as to vinnointinr 


exact 4tatcs and times and maybe olaces or whatever 


rerardine “r. “Iadler's contact with the inforvcer 


because it is my onitnion these questions are not 
relevant to the issues before the Court and desiencd 
solely to disclose the identity of the informant. 

THE COURT: Is there some reason that you feel 

not be safc? 

YR. SCOTTI: Exaetly, vour Honor. “y informa- 
tion is that his life sould be in very serious 
jeonordy. 

MRS. POSTER: “Aight FT make a request? 

"HE COURT: Surely. 

MBS. POSNS?: On the last noint, if the Sovern- 


ment has a rood faith belief that this individual may 
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Nadler 
be in danger, I ask that the Assistant submit anh 
affidavit in camera to he scaled and preserved stating 
the reasons known to him why this individual may be 
in danger. 

While I can understani why “r. Scotti may not 
want that known to defense counsel he shouldn't have 
any objection for it to be known to the Court and seale 
for review. 

Agent ‘iadlicr. i: I recollect, was to do several 
things simply to ref 1 his recollection concerning 
dates and that could be done without the records 
leaving, FBI headquarters and I request that be done. 

THE COURT: That's one of the things he requests 
not to be done. 

MRS. ROSNER: Taking that point somewhat out of 
turn, the prosecution opened the door to these questio 
hy eliciting information to support the proposition 
that the search was leral concerning carlier cips by 
the informant and one of the questions is, at what 
point in time they were riven andexactly what was said 
and -how it was corroborated. 

THE COURT: For what purnose do you say these 
are relevant? 


MRS. ROSNER: They become relevant when - 
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Government introduces evidence of unreliable informan 
information prior to the date of the actual search. 

THE COURT : We don't have any such thing. 

MRS. ROSNER: The Government introduced such 
evidence, unreliable. They take the position that 
this individual has never given information resulting 
in an arrest or conviction but cal)cd and without 
indicating the basis for bis knowledge, gave certain 
information which they then corroborate and there were 
several corroborates with the sare informant which 
related to the same premises. 

They introduced this probable cause to believe 
there was criminal activity on the morning of November 
15th. Taking the case from November 15th forward and 
ignoring anything further, the Government would 
concede there is no probable cause. 

THE COURT: That isn’t what you have here 
exactly. 

MRS. ROSNER : If I understand the evidence 


and all of it is not in yet -- 


THE COURT: It is not in yet. 


MRS. ORSNER: When the agents arrive at the 
drop on the morning of November 15, all we know is 


they see the "% Gs truck pulling out and the Hertz van 
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gceinre in and they pull the truck over. On what we 
have so far they need the informant and corrobation 
of the informant before November 15 to make their 
case. 

THE COURT: That's your position? 


MRS. ROSNER: Anything I say is the context 


THE COURT: Well -- 


of an opinion. . 


MRS. ROSNER: I submit they need the informant's 
informantion to establish their case. They couldn't 
preclude defense counse. .rom going into the amount 
of contact and what kind of céntact. 

He may have given information which proved 


erroneous when the arents tried to corroborate 


THE COURT: You can ask him. 

mm”. SCOTTI: You can ask him and not pinpointin 
and times, etc.. I have no objection to questions 
zoncerr ng that kind of inquiry. 

I feel it is completely irrelevant as to the 

exact dates and times of these conmunications. I 
can't see any justificatio to find out the identity 
of the informant. 


MRS. ROSNER: No one is tryine to do that. 
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Nadler 
Mr. Evseroff asked -- well, nobody is trying, to do 
that. I think the dates are relevant because if this 
informant rave infor-ation en a dailv basis which 
was corroberated that would he somethine to ro into. 
I think the frequency ard nature of the informa 

fon if relevant whether the informant was corrobor. 

ns to the existance of nrobahle cause. I move to 


strike anvthine about the infornant's ‘information 


COURT: You woul: accept an affidavit fron 


the Government to be ceiver t7 the Court in camera and 


scaled and natintatned for Arvweclliant review? 

MRS. ROSIER: Only on the issue of the 
existenee of the tinformant's life should his identity 
be revealed. There is no wav counsel could be pre- 
clude? from voine tnto the lates, nature of contacts 


-- it is only with 


THE COURT: You fcel vou have a rirht to know 
the dates? 

4985. FNSIR: 

mae WERYISCTYATSTE: Te “rv, faeotti is concerned 
-- and T am not saving rirhtfully or wronrfully, about 


the safety of the informants, I think wo should have 


(a 
. 


ache isa Ka - “ 
A-ll 
if 7 3 Nadler se : 
r 6 the dates whether neue meetings we’ 3 in person or 
; 3 telephone. The exact time if Mr. Seotti feels they : 
4 shouldn't be divulged, that's all right tut the dates i 
5 should be given if they want to establish probable | 
6 cause. 
7 How do they establish probable cause -- 
" MR. SCOTTI: ‘The witness testified late in 4 
Pe October he received information, -- he received Nw 
10 information in October which he later corroborated. ‘i 
- The specifc date doesn't make any difference to the : 
32 agent's testimony or adds in any way to any possible 
; 13 defense that may be available. 4 
- - He ‘also testif.ed that on the 15th of November 
5 he received information from this informant concerning 
16 the same premises. He testifie? what that information 
a was and what he did after receiving that information. 
’ : a I see no benefit at all for going into the specific 
19 dstes, times and places, types of communications other 
; 20 than what has already been testified to for purposes 
, 21 of this hearing. 
an MR. WEISSWASSER: I haven't asked for times 
ie or places. 


| “R. SCOTTI: Mr. Evseroff is becoming specific 


in his questions and I think he will be doing that fro 


now on. 

MR. EVSEROFP: What Mr. Scotti is saying in 
words or substance is that under the pulse of nrotectidqn 
of the “mant, we are precluded from cross-exavtinin 
aman whose credibility is put in issue by virtue 
of direct testimony. 

Tar COURT: You mean the arent? 

“MR. EVSEROPP: Yos. He has testified on 
direct examination abeut an informant. lie has testi- 
fied that he has snoken . ,this informant on a number 
of occasions, met him on a few occasions and I think 
on the question of belicvability or credibiiity all 
relating to the avestion of rrcbable cause, we have 2 
right to know when it was he clains that he spoke 
to the man or woman or whoever it may be and under 
what circumstances and what was toli to him. 

On the question of belicvability, on the 
question of nrehable cause, I agree ani I certainly 
have not asked him anything, about the identity of this 


person nor have I asked him where he met the man or 


when or anything, of that sort. Put I do believe on 


the vast amount of discovery available in this 
court that when someone gets oan the witness stand 
they place their credibility in issuc. 


Under the alleraticn by the Government that 


A-14 
Nadier 
their informant would be in jcopardy, you coulin 
preelude the cross-cxanmination of a vitness and 
fnautre into the ercdibility of a witness on that 
basis. 
7% ies violation of the Constitution to do that. 
mK. had a conver- 
sation with the informant, what he told him wrat he 
did to corroborate that, what he did to find out 
elf{able. All I am savinr 
is he can as nis questions reerardine the informant 
of this arent without ~-cttine into the sncetfic dates. 
WR. EVSEPIPT: Arrucndo, supposines I were to 
ask him and you were to allow me to ask him about 
specific dates ani the reecrds that he had wouls 
indicate that on IJctober 2° he snoke to this informant 
when we could cstablish ¢ntié man was in St. Louis 
on that day, T ttn that would be relevant. 


think “r. Seotsi is surrestine to oreclude 


cross-examination with resrect to the question or 


eredibility of a witness. 

"™S. TOLINR: One other point, in deseribing 
the issues at the ‘earine “rr. Evscroff note? we 
are explorins the ducstion of orehable cause and as 


the testimonv came in this morninr and we learned 
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about this late October tip I began thinking that 
another line of arruncnt to be advanced here is whethe 
the Sovernrent should have obtained a scarch warrint 
prior to making the search because of their learntn~ 
of this at that rnarticular premises. 

THE COURT: It would be very weak at that point. 

“RS. ROSUER: Dates being relevant. Let's 
assume we learn on October 26th or whatever date 
other information wis siven, corrohorate!l, and so 
on with respect to this premises up to "lovember 15th, 
I think it is open for counsel to arrue bccause of 
these contacts, warrants sheuld have been obtained -- 

THE COURT: Maybe you should have been the 
attorncy for the Government who did that. ‘Since 
none of that was done, I sce no reason. If you were 
the attorney for the Government mayhe that's wnat they 


would have done but you weren't andi,therefore, under 


those circumstances I sav no. 


MRS. ROSNER: Counsel should be entitled to 
explore the dates when contact was made with the 
informant in oricr to advance the arrunent that 
sufficient rrounds cxisted and time existed to procure 
awarrant githcer <-- 


THE COURT: Listen you want explore Governmetn' 
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stratery and that's Government's business. 

MRS.ROSNER: I don't agree. It isn't a matter 
of stratcry. We have a situation where the Government 
has shown we have information about these premises 
at least three weeks before the final search and the 
issue comes un whether they had ground to get a 
warrant. 

THE COURT: I don't agree with you. 

WR. SCOTTI: If “Irs. Rosner is saying she shoul 


have the dates, I don't foelthat that in any way 


forms any basis for justification for getting these 


dates because there wasn't a warrant. 

The argument is not whether or not the Government 
should have potten an argument. The issue that has to 
be decided here is whether or not the warrantless 
scarch was proper and legal, not whether or not the 
Government should have gotten a warrant. 

If that's the reason she wants these dates that's 
no reason at all. 

MRS. ROSNER: I wanted the record to be clear 
becaus * T an. 10t sure Mr. Scotti got the thrust 
of my remarks. It is not a matter of stratery or 
judging the search by the fact it was warrantiess. 


An argument can be made only after we explore everything 
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Nadler 
that a warrant should and could have bven obtained. 
They don't have the optian there. The preference 


reh by warrant issuci 


THE COURT: Your application is dented. 

MP. WRISSWACSER: Oo T unmterstand the SGovern- 
moent's position to be that the Government is attempting) 
to justify this seizure tr virtue of the fact that they = 
hal a rigat to make an arrest at that time and it is no 
the Covernrent's position this was a scarch conducted 
without 2@ warrant because of the emerrency and they 
3idn't have time to svt a warrant. 

re. SCOTTI: T vou ase asking whether I am 
saying this is a search i:cident to an arrest, that 
4s not our contertion. “ur contention is they had 
probable cause to stop the truck. Once it was stopoed 
and the ~oo0ds inside were ftentified ant they a 
knectua on the door cnt ien't erter the rremises and 
the defendants fled out the back door leaving. it open, 
once the Government arents were standine on the premise 
and saw the goods they had a right to go and look for 
what was in there. 


MR. WLISSYASSER: I don't understand "r. Socttl' 


objection to the dates. I don’t understand your 


rulinre that tlie detes are not immortant. The Governscn| - 
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f%O into that area. 

You mav brine that fr in vour summation at 
the conclusion of the heartne. If you with vou eay 
cross-examine for whatever infornration vou maiv be 
entitlcd to under the circumstances. 

"°R. COVEN: IL have one aucstion. 

I was wonderine, it is not hevond the rcalm 
of possibility that perhaps no informant existed. That| 
is one of the bases that dacfcnse counsel has’a rir 
to explore. I 

THE COURT: If i¢ 48 ncecessarv we +111 nut 
in an affidavit and the Court will scal and orceserve 
it. ; 

"RP, COMES: I wondcr if you xould see fLt to 
question the arent in carcra. If yon felt -- | 

“He COURT: i rather he put i* in an affidavit 
as to that and I will seal ane affitavit andit can 
be reserved. 

"RQ, COHEN: Then the affidavit would have to 
dinelude not only the reason that the Goverhment feels 
this informant would be in jcorardy Put also contain 
facts that there is an tnfornant. 

THE COURT: That vould be in the affidavit. 

MR. SCOTTI: I am at a little bit of a loss why 


an affidavit should be made. 


OF ag) 
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Mr. Scotti spoke about that 7 fidavit that I 
believe he was going to submit to your lionor and -- 

THE COURT: No. MMe is gcing to give me the 
reports ef the Gates Bes and plaess Cor 
inspection, not an afficavit. 

1. COULN: That's oa the contact with the 

informant. 

THE COURT: On the contact with the informant, 

MR. COHEN: ftiut I aleo uncerstand that there 
will be a representation in camera delivered by tie 
U.S. Attorney as to who the informer wus.. 

TEE COURT: T don't think that was ayjreed to. 

to tne Jautos, tines and places that 

Agent Nadler met with the informant, ° 

MR. COHEN: I wonder, in view of the :sany 


decisions -- I don't think I would have made this 


application, frankly, cifteen or twenty years ayo -- 


but T think in view of the muny cases that have arisen 
woth statawide and cccssionally sometimes unfortunately 
federai-wide, many judyes do require that the informant 
be named, Just -- absolutcly caly for an in-camera 
inspection, just to verify the fact there was an 
inforrant. 

THi COURT: Well, I won't require it at this 


time. Tf will just require the datos, times and places 
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#r \ not related to the communication in October.” 

Again, to clarify, it is a fact that you did not see 
this informant approximately 10 days before the 15th of 
Novem!er? 

A Yes, that is truc. 

Q You saw the informant, and that was sometime in 
October of 1972? 

A Yes, sir. 

2 You spote to the informant twice on the telephon: 
thereafter? 

A Yes. 

Q Tre last time you spoke to the informant on 
the telephone we have established was November 15th? The 
judge told us that, is that correct? 

A Yes. 

Q That is the day of the search and seizure and 
the arrest in this case, is that correct? 

A Yes. 

2 | I would like to know what was the aate of your 


telephone conversation with this informant prior to November 1}. 


A (No response.) 


Q If I may be permitted to know that. 
MR. SCOTTI: I would object to that, your Honor. 


TUE COURT: Anything further on the objection? 
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MR. SCOTTI: Just for the reason sustained 
yesterday, ‘ triin’: it's relevant to 
exact date of communication. 

CounNT: Ll con't see it as prejuaicial that 
he knows the date. . Ve won't permit him to go further. 
I don't see knowing the date to be a prejudicial factor 

MR. EVSURCFF: I didn't ask where the call was 
made from -- 

MP. SCOTTI: It may become -- if “Mr. tvseroff 
intends to go into the conversation, the date may take 
on special siynificance which it normally would not 
have. 

MR. EVSEROTF: Your’lionor, if we are exanininy 
on a motion to suppress, the guestion of what probazle 
cause the agents hat for joing where they did and doing 
what they did and seizing what they did, and we vere 
told on direct exanination the predicate of all tuais 


was an informant, I would think what we would be 


“antitled to xnov, what it was the informant told him 


and when it was the informant told him tiiese things, 
with resvect to his.dircct testimony in connection 
with his activities, so that the Court might have an 
opport rity to ascertain whether or not all of this was 


done legally and properly and in conformance with the 
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I don't see where the United States Attorney 
can get.up and incessantly raise the scepter of securit 
with respect to the informant when we haven't asked | 
the name of the informant. 

. He had tendered this witness who testified on 
direct examination that there was an informant. Le 
testified on direct examination that sometime in the 
later part of October, 1972, the informant told him 
certain things. 

THE COURT: Mr. Evseroff, I am disposed to have 
him give you a date. 

MR. SCOTTI: Your Honor, I anticipate 
Mr. Evseroff asking, after he asked the date, if you 
direct it be given, then he would ask what the 
information was that the Si Semnabds gave to Agent Nadlor 

THE COURT: He will ask that anyway. 

MR. SCOTTI: I don't object to that question. 
The question I object to is the date of the information 
Mr. Evseroff certainly now at this point has a time 
reference. ile knows there were three contacts, one 


was in October, and he has the last date. Contrary 


to Mr. Evseroff's claims, I do have a duty to protect 


the integrity of the informant -- not the integri . 
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Q He told you the location of this particular 
‘drop, did ha tell you what street it was on? 

A Yes. 

Q Waat street did he tell you it was on? 

A fe said in the vicinity of Metropolitan and 
Flushing Avenucs. 

Q I see. When you went there on -- withdrawn. 

Did he tell you what the address was? 

No. 


Did you ask him? 


What did he sz 


A 
Q 
A Yes. 
Q 
A 


He didn't know. 

Q Did you ask if he had ever been in this particular 

location, inside? 
| A I don't recall. 

Q What you are telling us with respect to the 
substance of the conversation with this informant, am I 
correct ia assuming that you are now able to recall this was 
as a result of perusing your notes * at you made with respect 
to your conversations with your informant? 

A Yes. 

Q If there was anyt'i‘ng else contained in the 


conversation, your best recollection would be 1’ sited by what 
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It wasn't you who placed Mr. Heidel or 


Mr. Murgatroud under arrest, you weren't there? 


A That‘s correct. 
Q You stayed at the premises? 
A Yes. 
MR. EVSEROPF: Your Honor, I have no further 
questions of this witness. Thank you, :our Honor. 


THE COURT: Thank you, Mr. Evseroff. 


We will have cross-examination by Mr. Preminge 


the attorney for Mr. Murgatroud. 

I might say to a’ of the defense attorneys 
as to the informant, do not ask the times of day othe 
than the time on the 15th of November, which has 
been brought out by this witness. As to a time of 
day of any of the other elias calls or initial meet- 
ings, please do not ask the time of day in cross- 
examination. 
PREMINGER: 


Q Mr. Nadler, I want to bring you back in time 


to the incident with the Dempsey dumpster. 


PY Yes. 


Is that on November 10th? 


A24 


Nadler-cross/Rosner 

it's 20 minutes to 5 on Friday afternoon; do you think |-- 

THE COURT: If Mrs. Rosner can finish in 20 
minutes I will let her fini». If it’s going over -- 

MRS. ROSNER: I will be done in 10 minutes. 

TIC COURT: Take five minutes. 

(A recess was taken at this time.) 

Ti COURT: All right. 

MRS. ROSNER: Your lonor, the defenr has 
agreed -—- Mr. Evseroff and myself have agreed that we 
would not have an objection to the agent reading so 
much of his report that reflects «at was seized on -~- 

THE COURT: The items seized? 

MRS. ROSNER: Yes. 

THE COURT: Let hin. 

MR, WEISSWASSER: No objection to trait. 

TUE COURT: Just the items seized, read it. 
November 10th. 

A An examination of the Dempsey dwapster disclose 
that the discarded empty c*rtons, some of whicu contained 
metal bands with the address cut off, contained labels 
reflecting the names Gemco Textile, arecklvt. New York, 
to Continental Piece Die Works, 15-19 First Avenue, Patterson 
New Jersey, Tioga Textile, 469 Seventh Avenuc, New York City, 


with No. 73 in red, Philip Kramer, Incorporated, 227 West 


to 


24 
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29th Street, New York City, Tioga Textile, York, Pennsylvania, 
Wolfberg Textile, 99 Madison Avenue, New York City, from 
Hazleton Weaving, West Hazleton, Pennsylvania to Slatex, 
Incorporrted, 102 Madison Avenuc, New York City. 

Q tow, were these labels marked as evidence and 
taken away from the scene? 

A Yes. 

Q And do yin know whether they stiil exist and 
are at FBI Headquarters? 

A I don't know. 

Q You say the Tioga labels related to some theft 
you later ascertained after leaving the dumpster? 

A Yes. 

Q Let me show you what has been marked as Court 
Exhibits 2, 3, 4, 5 and 6 and specifically directing your 
attention to Court's Exhibit 6, that is the picture of the 


dumpster as you found -- withdrawn. 


That is a picture after you had emptied it on November 
correct? 

A Yes. 

Q Now, on that picture, Agent Nadler, the rear 


of the dumpster appears to be open? 
a Yes. 


Q dow, am I correct. that was the condition that 


0, 
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MR. SCOTTI: What is the Government's position? 


MS. ROSNCR: He has answered that. It is in 
our brief. He says that the evidence was destroyed. 

THE COURT: As I understood it, he was to check 
and make sure. 

MS. ROSNER: He communicated with me -- 

THE COURT: I am glad he did with you. I wa . 
him to do so on the record. He did not do it withthe 
Court. 

Please tell me ane it is. 

MR. SCOTTI: Agent Boling checked yesterday and 
it appears -- it doesn't appear, the cartons that were 
seizedby the FBI in November 10, 1972 at the Dempsey 
dumpster were destroyed. 

THE COURT: They are no longer in the possession 
of the FBI? . | 

MR. SCOTTI: No, your Honor. 

THE COURT: I will hear Mrs. Rosner. I vwented 
it on the record. The record as not complete as to 
that. 

MS. ROSNER: Mr. Scotti also told me that the 
labels that were seized were also destroyed. 

THE COURT: That I want, too. I do not under- 


stand that. 


ooo 
MR. SCOTTI: The laweis were also destroyed. 
Your ilonor, I might state,.it is fren my 
information that the labels and the cartons were not 


civen an F:f file s.cser vais... SOPFesponucu co tris 


particular 


THE Coi case that is before tne Court 
today? 
MR. 3 Vos Yous. i-OROT > 


- 


another FBI file number on another i 


did not result in an arrest or complaint or inuictrent 


or any other process, and at the termination of that 
investiyation tus evloenc?: was uwestroyce. 

TiE COURT: Yes, rs. xosnacr? 

MS. ROSSER: Youre Koner, 


remarks in the reccrd curing our 


Tuesday coricerning the possivility 


taat there was no otacr 
pending or 
We cite some authority in our brief on page 11l-- 
THE COURT: I ao not want to get into that yet. 
MS. ROSNLR: On the issue of whether T rest, 


your lionor, I was going to address myself to that 


question. 
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THE COURT:. I was going to permit you to rest, 


unless you intend to put on evidence. 

mS. ROSNER: Your Honor, based on the authorities 
in our memorandum I believe that the unexpleined and 
unjustified destruction of the evidence requires that 
that portion of the evidence relating to theevents of 
November 10th be stricken. 

Should your Honor -- 

THE COURT: You are making a motion to that 
effect? | 

MS, ROSNER: If I could just finish. 

Should your Honor reject that propositicn, If 
would move for a hearing as to the reason and the 
circumstances surrounding the destruction of the 
evidence, relying on the Supre: Court's decision in 
United States v. Algenbluck,. and the D.C. opinion in 
United States v. Bryant. To that extent ,I do rest. 

THE COURT: This will be something in addition 
to what is before the Court. 

MS. ROSNER: Yes, your Honor. 

TIE COURT: Let us finish with what is before 
the Court now. 

MS. ROSNER: Based upon Mr. Scotti's statement 


to me yesterday, that there was indeed a destruction - 
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THE COURT: You have something else? I wouid 
‘ike to finish with what is before the Court now. 

MS. ROSNER: There is something before the 
Court -- 

THE COURT: It is a motion to suppress and that 
is what I am on now. If you want another hearing at 
any time you can ask for that. 

MS. ROSNER: In connection with the motion to 
suppress, I move to strike evidence of tne events of 
November 10th on the basis of Mr. Scotti's statement 
to me that within the language of the Bryant opinion, 
highly relevant evidence has been destroyed by the 
Government. 

THE COURT: Motion denied. 

MS. ROSNER: Thank you, your tionor. 

THE COURT: I want to know if you rest row. 

MS. ROSNER: I take exception to your Honor's 
ruling, that I may not have a further hearing. 

THE COURT: I did not rule as to that, but if 
you want it I will. Motion denied. 

MS. ROSNER: Then I rest. 

MR. COHIN: My defendant rests. 

MR. WEISSWASSER: The defendant Ferrante 


respectfully rests. 
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THE COURT: Tie Court will not again go over 
the facts in this procecdinad, because the Court feels 
that the facts have becn amplv set out in the record 
and counsel iiave argucd ta: facts sufficiently for 
the purposes of this proceciing and everyone, I an 
sure, is aware of that. 

This Court finds that the search of the GGGG's 
truckand the arrest of tic defendants Murgatroud and 
Heidel was entirely mror-> and consistent with the 
requirements of the Fourth Amendment. 

i 

Searches of automobiles and other vehicles have 
tradi 1ally been viewed as sresenting a unigue 
Pourth Amendment problem.” The Supreme Court in 
Carroll v. she Unite. Ctatcs, 132, recegnized 
this distinction . There it was held that a weadigdniiie 


less search rade of an auto-obile carrying liquor was 


proper. The Court held thet the search would be valid 


when the officer had probable cause to believe "that 
an automobile or other veiicls contains that waich by 
law is subject to seizure and destruction.” The 
Supreme Court expressly note that the validity of 
such a search was not denvnentent aon a contemporancous 
arrest, Carroll v. United States, Chambers v. ‘ialoney, 


399 US 42, and Coolidge v. New Hampshire, 403 US 443 
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clear authority that once it had been determined from 
previous informatign that the GGGG's truck aid cota 
a portion of.the stolen merchandise, that the arrests 
of Murgatreu! ant ligidel followed as a valic, 


prose ons tence .ct 
The Suofete Court has recognized that in those certain 
and limited circumstances a search may precede the 
arrest. é : the exigent circumstances here 
preseat wore such as to mas2 an attempt to gain a 
search warrant a clear and practical impossibility. 

We believe that in the face of the probable cause, 
which the agents had, no search warrant was necessary 
to sto, the truc tis Poru, neg were arrest 
warrants r2iuired to place “arcatroud anc Heidel 
avrest. Ve find = of evidence aiiuce 

this heariry -e@ Gefen :ants Murgatroud and 

Heidel were not unler arrest, wichin the legal 

meaning of that term, when the vehicle was s.opped. 
Rather, thy were undur "arr st" only after tne 


vehicle hac Deon properly searched. Thus, in the view 


of this Ccurt the defendants were fully accorded their 


Fourth Amencment protections. 
As to the arrests of the defendants Vescera, 
Lanza anc Ferrante, the agents at the rear door of 


1956 Flusaing Avenue had more than probable cause to 
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arrest Vescera, Lanza and Ferrante. These agents, 
in addition to all the previously ascertained 
information, now knew that the GGGG's truck which 
had been inside the premises, in fact, contained a 
portic» of the stolen merchandise in question. It is 
also .mportant to note that these agents observed 
three men fleeing from the rear door of the drop after 
being advised that other agents were approaching the 


front door. This fact further contributed to the 


agents’ probable cause to be’ leve that Vescera, 


Lanza and Perrante were fleeing the premises in order 
to escape detection and¢ arrest for being in possession 
of stolen goods, knowing them to be stolen. 
Therefore, the arrest of these fleeing individuals 
was proper, 

Subsequent to the arrest of Vescera, Lanza and 
Ferrante, Agent Armstrong, while still on the public 
sidewalk, observed through the rear door which had 
been left open, a large quantity of cases of liquor. 
Moreover, Agent Armstrong had no idea as to what othe 
accomplices might have remained within the drop ina 
position to destroy evidence, to remove evidence, to 
jeopardize the lives of agents and/or try to 
facilitate the escape of the individuals already in 


custody. 
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Under the totality of facts and circumstances involved 
it is respectfully submitted that the actions of 
Agent Armstrong in immediately entering the premises 
to determine whether or not other individuals were 
present, was reasonable and proper. Speed here was 
essential and only.a thorough search of the premises 
could have insured that no other individuals were 
present and that the agents had control of all weapons 
which they knew had been stolen, and which could be 
used against titer. 

While inside the drop, the fact that stolen 
merchandise was in plain view of Agent Armstrong canno 
in any way render invalid his observations of these 
arguments and the subsequent seizure of these items 
by hinseJf and fellow agents. Once the ayents had a 


right to be where they were, they could seize anything] 


in plain view. The actions of the agents-in this 


case cannot be labeled as being proper or inproper 
under preconceived categories such as a search 
incident to an arrest, or agents in hot pursuit. 
Rather, .t is the view of this court that the 
actions of the agents must be taken in their totality 
and viewed in light of the test of reasonableness 
enunciated in the Fourth Amendment of the United 


States Constitution. 
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As noted above, probable cause existed for the 
agents to believe that stolen merchandise was 
contained inside 1956 Flushing Avenue. At the time 
when Vescera, Lanza and Ferrante attemoted their 
escape, it would be unreasonable, dangerous and indecd 
could be characterized as dereliction of duty if the 
agents had not apprehended these fleeing individuals 
and immediately secured the premises to determine if 
any Other theft was involved. Therefore, regardless o 
whatever label is used to generally describe the 
action of Agent Armstrong, the fact remains that it wa 
reasonable and nece isary under the circumstances. 

Therefore, this action should not be held to be 
violative of the Fourth Amendment. 

As to the motion for an order suppressing the 
introduction into evidence, upon the trial of this 
indictment, a quantity of essence oils, a quantity of 
watchbands, a quantity of chemicals, a quantity of 


cigarettes and various quantities of other miscellaneoys 


goods and cther items of personal property, if any, 


seized from any of the aforesaid defendants in 
connection with or as a result of their arrest herein, 
on or about the 15th day of 1972, is denied as to all 


defendants. 
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Q Isn't it a fact thar < perspiration is 


absorbed into the cardboard? 

A But it remains. 

Q I am talkine about an item seized immediately 
at the crime scene which might have been handled 10, 15, 
20 minutes before which would aive a latent fincerprint. 


A I couldn't say for 10 minutes. About the 


An hour? 

A About the same probably. 

Q In any event, no one tried to examine those 
guns for fingerprints? 

A No. 

Q These gloves you remember lying on the floor, 
you didn't pick them up? 

A No, I personally did not. 

0 No one picked them up? 

A I can’ recall. 

Q In any event, they were not retained and 
preserved for evidence to produce in Court. today? 

A No. 

Q You did preserve and retain the yellow and 
blue watch cap found in the premises? 


A Yes. It was believed to have been used in 
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another crime -- 


MR. WEISSWASSER: If your Honor please, a side 


TIE COURT: We will have a side bar on that. 

(side bar discussion between Court and 
counsel as follows:) 

THE COURT: Yes sir? 

MR. WEISSWASSER: I merely ask at this time 
for a limited instruction to the jury that they are 
to completely disrezard and gather no inference from 
that statement by the agent as to these defendants 
or my client. 

THE COURT: Anything, Mr. Cohen? 

MR. COHEN: Just that. 

MR. SCOTTI: Is defense counsel waiving the 
opportunity to make a motion for a mistrial? 

MR. WEISSWASSER: I am, but I would ask your 
Honor to instruct the witness not to make gratuitous 
statements. 

MR. SCOTTI: I understand that the comment 
was not proper but it was in response to a question 
asked by Mc. Weisswasser with a smile on his face 
while trying to get a point across to the jury. The 


question was asked repeatedly. It was wrong for him 
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to make the staterent, no question, but I submit it 
is not gratuitous. 

MR. WFISSY7ASSER: I. called for a yes or no 
answer. 

THE COURT: Well, you have been going a. the 
witness and he just came out with it. I don't think 
it was intentional. 

MR. WFEISSWASSER: I think he knows better. 

THE COURT: Possibly. 

(Conclusion of side bar discussion.) 

(Following held in open court.) 

THE COURT: Ladies and gentlemen of the jury, 
the Court requests that you disregard the last 
statement that the witness made, that the item was 
evidence of some other crime. There is no inference 
or presumption that these individuals on trial were 
involved in any other crime and if they are involved 
in this one, that you should find for yourselves. 

Just as there is no inference or presumption 
that these individuals were responsible for the theft 


at the Airfreight warvhouse there is to be no 


inference or presumption that they were involved in 


another crime crime. 


You may proceed, Mr. Weisswasser. 


422 
(The trial continued with the presence of the 


jury.) 
WETSSWASSLR: Cood morning, your Honor. 
Good morning. 
SCOTTI: Good morning, your Honor. 
COURT: Good morning. 


This is an application for a protective order. 


Let the record inuicate tiat Mr Weisswasser has’ 


just handed up a two page rificnation to the Court in 
connection with this matter. 

uave you just received a copy, tir. Scotti? 

MR. SCOTTI: Yes. f did.’ 

THE COURT: Just this moment? 

ik. SCUTTI; Apout a minute before. tiirty 
seconis before you came out to the courtrconm. 

TiS COURT: f will hear you. Hr. Viersswasser. 

MA. WEISSWASSLR- If your iionor pleases, tunis is 
an application for a protective order that in the 
event tue defendant Anthony Ferrante takes tie stand 
in his own ccfense that the Government Le precluded 
from inyguiring into his cn. and caly conviction, tuat 
being a misdemeanor conviction for third degree 
possession of stolen property. 


Tn this conviction. the defendant pleaded in 197 
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and was sentenced to three years probation in tore” 
and the conviction was basei upon an act which took 
place in 1968. 

I submit to the Court that the only possible 
reason to go into that since character is not going t 
be put into issue, your Honor, character will not be 
put in issue in this case, will be the credibility of 
the defendant upon the stand and just as any other 
witness' credibility is put into issue. 

Your Honor, to permit -the Ciiiiiiaibie to use this 
issue in this regard is far -- well, the probative 
value of tha* matter will be far outweighed by the 
prejudice which will accrue —— defendant ona 
matter and incident which took place some seven yea 3 
ago. 

Certainly granting that it is a similar incident 
ar incident of a similar nature, then why do I say 
that the orobative value is so far outweighed by the 
prejudice, and that is because the jury has not been 
trained in legal niceties and no matter what 
instruction your Honor gives the jury that they are no 


to consider or to take into consideration that in 


establishing his quilt in this matter, that he had a 


prior conviction, but only in weighing his 


credibility, well, I don't think the jury, just as mos 
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lawyers and judges have difficulty separating the two 
concepts, judges being trained as they are and those 
of us who work in the criminal court system every day 
understand the niceties ani whas the provative value 
is and we understand what the instructions should be, 
but I submit that a defendant runs a very, very real 
risk, and the Court would by denying this application 
place the defendant in very serious jeopardy of being 
convicted on this charge because once before he was 
convicted on a similar cnarge. 

Your Honor, if the defendant had to take that 
risk, if your Honor denies the application, I will not 
be able to put the defendant on the stand, and in fact 
-- I don’t blame the ones to Tt don't mean to 
insinuate that it is the Court's fault -- but the 


defendant would really be denied the right of 


testifying in his own behalf because he could not run 


that risk and I would not allow him or advise him, 
I would tell him not to take “ne stand. Eut, your 
Honor, he wishes to take the stand and if he takes the 
stand he will testify as to his innocence and as to 
his innocent presence é "e scene. 

THE COURT: Yes, :.. Scotti? 


MR. WEISSWASSER: Your Honor, this application 


is made so the record will know under Rule 403 which 
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federal rules of evidence, 

MR. WEISSWASSER: Well, Judge -- 

THE COURT: Thank you, Mr. Scotti. 

Yes, sir? 

MR. WEISSWASSER: May I just be heard 
momentarily? 

T don't know that I should be glad or sad that 
thut is Mr. Scotti's position because I really felt 
that if the Government were going to point to any 
legitimate purpose at all it would be-the impeachment 
of credibility. 

The Government now states what clearly is the 
reason they wish to question Mr. Ferrante, and that is 
to show prior similar acts, and I submit to your Honor 
that would clearly be improper in this case. 

It is not a question of prior similar acts 
because Mr. Ferrante acxnowledged his guilt. That was 
in 1968. le knowingly possessed, and I think in that 
case it was some -- 

THE COURT: Maybe I should take a look at the 


rule and check it. 


MR. WEISSWASSER: If your Honor would just hear 


me momentarily, I am not going to cover the old ground 
I want.to say something new. 


In 1968, he knowingly took some twenty or thirty 
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pairs of shoes. tie knowingly possessed that and 


admitted his guilt. 


{continued next page) 
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THE COURT: Of course you can also appreciate 
that this Court has a certain history with Mr. Perrante 
in that he was recently tried and in that case I did 
not permit this prior similar act to come in, you must 


appreciate that there is a history here that is very 


disturbing to the Court, it .s very disturbing because 


the Court cannot continue to overlook the fact of Mr. 
Ferrante's pos. °ssive actions. 

T am not saying that he is guilty or he is not 
guilty, but you have got to appreciate the Court's 
position. 

MR. WEISSWASSER: I would most respectfully poin 
out to the Court that the prior trial, although coming 
prior in time -- 

THE COURT: If I had permitted it in that trial, 
that is the use of this situation, Mr. Ferrante might 
have had another problem. 

Now it was a different problem in the other 
trial, that is was the Govert.inent took that position. 

MR. WEISSWASSER: It was a different problem in 
the other trial? 

THE COURT: Of course there are actions here 
which are before the Court and the Court is not looking 
with blindess at what is happening here. 


MR. WEISSWASSER: I'm sure not but I wish your 
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THE COURT: All right, on the motions by Mr. 
Weisswasser and application for a protective order, 
the application for a protective order brought on by 
Mr. Ferrante to preclude the Government fror any 
line of questioning regarding the defendant's prior 
conviction should the defendant take the stand in his 
own defense is denied. ‘Under Rule 404, evidence of 
other crimes, wrongs or acts is not admissible to 
prove the character of a person in order to show 
that he acted in conformity therewith. 

However, under Rule 404, evidence of other 
crimes may be admissible for other purposes, such 
as proof of motive, opportunity, intent, preparation, 
plan, knowledge or absence’ of mistake or accident. 

Here the Court finds that the probative value 
of such evidence clearly outweighs any possible 
prejudice to the defendant. The Court also notes 
in passing that the arrest in 1968 is not so far 


remote in time from the transaction set forth in 


F this indictment as to be excludable because of any 


claim of remoteness by the defendant. 
Accordingly, the defendant's application for 
a protective order is denied and the Government may 
‘ consistent with Rule 404B, over such prior similar 


act evidence. That is the Court's decision. 


